
1	  
	  

1/29/2012 

Keywords: media, authorship, fair use, copyright, creativity, censorship, self-censorship 

Creativity, Copyright and Authorship 

Patricia Aufderheide 

To appear in Media Authorship (David Gerstner and Cynthia Chirs), New York: Routledge, 2012 

Introduction 

The academic debate about the relationship between legal and literary conceptualizations 

of the author in copyright policy is decades old, and centers on the role of the Romantic-era 

concept of the author-genius. On one side, heftily weighted to cultural and literary scholars such 

as Michel Foucault  and Roland Barthes , is the argument that legal regimes partake of the 

zeitgeist; they have developed their policies and to some extent their legitimacy with the 

Romantic-era notion of the author. In a post-structuralist era, with the “death of the author,” such 

regulations are weakened and made dysfunctional to the extent that they no longer reflect 

cultural expressions and expectations of more pluralistic creation of cultural meaning. Copyright 

policy falls out of synch with the culturally constructed notion of the author. Those who believe 

this argument might, for instance, find that pastiche work, appropriation art, remix, mash-ups, 

and aggregation blogs are evidence that participatory and collaborative culture is overtaking law, 

which will have to adjust its policies to accommodate changing cultural production practices and 

expectations.  

On the other end of the spectrum is the acerbic view, represented by Mark Lemley  and 

David Saunders, that legal regimes, which after all employ the concept of authorship 

significantly before the Romantic era, opportunistically intersect with the Romantic 
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conceptualization of the author in literary terms. However, the multiple functions of copyright 

law sometimes differ from and even conflict with the Romantic notion of the genius-author. A 

primary function of copyright law, for instance, is to propertize work that often lacks a 

traditional property dimension (for instance, a digital file), and to allow it to circulate in the 

marketplace as a commodity. Authorship has an extraordinary convenience for this purpose 

insofar as it affixes the origin of the work and provides an original property-holder. However, the 

aura of authorship does not stick to copyright’s grant of limited monopoly, which is given to 

whoever purchases it from the original owner (often very quickly). The notion of originality, for 

instance, is quite different in copyright policy than in literature and in the Romantic concept of 

the genius-author. For the law, it is enough that someone executed the work, however derivative 

or tawdry it might have been. An author in the Romantic conceptualization of authorship, 

however, has departed from the given world and created something truly new.  

Furthermore, copyright law, against the actual reality of production routinely assigns 

authorship to fewer people than contribute to the work to achieve greater efficiency, and where 

there are multiple authors, copyright policy fails entirely to recognize collective creation except 

as an aggregation of individual authors. These practices, which fail to recognize any special right 

of individuals who may have contributed to corporate endeavors through work-for-hire 

arrangements, or a collective process in which the genius of authorship is exercised 

collaboratively, have practical advantages in the commodification of the intellectual “property.” 

And finally, changes in copyright law changes do not map neatly onto zeitgeist shifts in 

Romantic conceptualization of the author. 

Using this point of view, one may see the law as a product of contingent decision-

making, accreting around conflicts over property rights and with an associational but not 
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necessary connection with cultural notions of authorship. From this perspective, it is unsurprising 

that legal regimes continue to invest in an Enlightenment concept of authorship and that they 

have not responded to the perception in literary circles of a shift toward a collective creation of 

culture, a fragmentation of concepts of the self, a fluid conceptualization of both product and 

meaning in cultural works. Property continues to be of immense and practical value, and even 

business models that value participatory creation—e.g., blogs that employ images culled from 

TwitPics, sites that develop crowd-sourced rankings, social media sites such as Facebook—when 

offering value for participation offer it on an individual basis.  

Others, including Peter Jaszi , James Boyle , Lewis Hyde , Thomas Streeter  and Siva 

Vaidhyanathan variously argue that the law, while a distinct realm, participates sometimes 

opportunistically and sometimes unconsciously in a Romantic association between property and 

creativity, creating a dangerously unbalanced copyright policy that can stifle creativity.  This 

problem emerges not only because law is inappropriate to the reality of creative practice, but 

because both consumers and creators participate in an overvaluation of the property rights 

created by the law. They participate in an unhealthy amalgam of property interest and moral 

assertion, which justifies imbalance. This argument was launched in the U.S. by Peter Jaszi, who 

argued that the concept of authorship was an ‘ideologically charged concept” that “has been an 

active shaping and destabilizing force in the erection” of copyright doctrine. James Boyle drew 

heavily on those insights and applied them in his Shamans, Software and Spleens , which 

emerged from an active scholarly conversation showcased in a conference and subsequent edited 

book, The Construction of Authorship: Textual appropriation in law and literature. Jaszi and 

Woodmansee begin from the Foucauldian position that historicizes the concept of authorship, 

crystallizing in the Romantic era and focusing on originality as a unique and creative 
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intervention in the culture. They then note that changes over the last 150 years in copyright, 

accelerated greatly in the last 30, vastly extend the rights of copyright holders. This privileging 

of the author they find best attributable to a conforming of copyright law to the reverencing of 

the authorial role:  

Informed by the Romantic belief that long and intense legal protection is the due of 

creative genius, this latter model [one of “natural law” recognizing previous entitlement] 

dominates “authors’ rights” discourse in Continental Europe, and it has also exerted 

consistent, shaping pressure on the Anglo-American law of copyright, at least since 

Wordsworth’s time.  

One example is a 1991 ruling (Feist Publications, Inc. v Rural Telephone Services Co., 

Inc., 499 U.S. 340 [1991]), which decided that databases such as telephone books are not 

copyrightable, because they are collections of facts without a distinguishing author. Thus, work 

that requires time and effort, and that adds value to the culture, is not recognized as worthy of 

protection. Another example of privileging of individual authorship is failure under copyright 

law to recognize work produced collectively in folk culture, until it is seized by someone who 

claims authorship. Meanwhile, work that may repeat and recombine trite tropes, such as a movie 

poster, can win copyright protection.  

Woodmansee and Jaszi understand the impetus for this allegiance in the development of a 

culture of “possessive individualism” , in which the understanding of the self as something that 

can be owned fuels the expansion of capitalism. The early conflicts of incumbent and upstart 

publishers that brought forth the first copyright law in England, they argue, demonstrated the 

upstarts’ perception of themselves as possessive individualists in the extreme (possession, in this 

case of books, being all). Incumbents invoked authors as wounded parties, in order to regain 
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some advantage. Thus, crass economic advantage combined with a powerful new Enlightenment 

concept of the self to fuel new stakeholder interests in copyright. As those interests have 

developed, the entanglement between moral claims, the linking of selfhood with ownership, and 

economic interests of often-corporate copyright holders has steadily extended the copyright 

regime until it encompasses not merely books but almost all expression. Woodmansee and Jaszi  

argue that legal training and legal scholarship would benefit from the poststructuralist literary 

revolution historicizing the notion of authorship. This is because the enthusiasm with which 

recent reforms have embraced a Romantic notion of authorship, for whatever reason, has ever-

more-adversely affected the ability of creators to access existing culture—precisely at a moment 

when such access has been facilitated by digital culture and enabled greater, more diverse, and 

more inclusive cultural creation than ever before. For instance, students are terrified to quote 

scholarly work for fear of plagiarism, and beset by the perceived obligation to provide something 

uniquely original in their work. They argue:  

Western copyright laws—and the international copyright system derived from—are at 

once too broad and too narrow: they tend to deny or marginalize the work of many 

creative people while providing such intense protection to the works they cover that 

reasonable public access to those latter works is frustrated.  

Writing from a 2011 perspective, Peter Jaszi saw signs in judicial interpretation that 

postmodern practice had begun to have an effect on law. He noted that Jeff Koons, who had lost 

a fair use lawsuit in 1992 for incorporating a piece of popular culture into his appropriation-style 

work, had won such a lawsuit in 2006. This time, Koons’ appropriation was seen as an artistic 

practice. The driving force was a shift in the law toward the prizing of transformativeness 

(repurposing, not just re-use) as key to deciding fair use. That shift in interpretation itself was an 



6	  
	  

indication at least of recombinant practices as creative acts, creating multiple authorship issues 

that need to be balanced. 

 Seen this way, one can see the seepage of Romantic valuations of artistic creativity into 

judicial decisions, pragmatic manipulation of the reverence for the author by corporate 

stakeholders lobbying for further limited monopoly rights, the limited functions of legal 

judgments as ways to resolve disputes, and widespread acceptance of Romantic genius-author 

concepts as interacting to create a situation that both in law and practice makes new creation 

fraught with legal concerns. This approach leads one to be as interested in how potential creators 

perceive copyright as in how justices, litigants and legal scholars behave in defining and acting 

upon definitions of authors. 

 

The Construction and Limits of U.S. Copyright Law  

U.S. copyright law, however intertwined at a deep level with cultural expectations about 

authorship, has certain clearly expressed objectives. Among the clearest is that the goal of 

copyright policy is to foment culture, not merely to protect authors. Authorship protection, 

through limited monopoly rights, is merely one of the incentives, and a hotly debated one at that 

by the founders themselves. The Constitution asserts that copyright policy is intended to 

encourage the creation of new culture (“to promote the Progress of Science [meaning knowledge 

in general] and useful Arts [meaning crafts and professions]”), with a variety of incentives. 

Judges have consistently, even as monopoly rights have grown, recognized the value of 

balancing incentives to the monopoly right. Even in the 1991 Feist decision, the Supreme Court 

noted: 
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copyright assures authors the right to their original expression, but encourages others to 

build freely upon the ideas and information conveyed by a work. This result is neither 

unfair nor unfortunate. It is the means by which copyright advances the progress of 

science and art. 

More recently, the Supreme Court in 2003 (Eldred v. Ashcroft, 537 U.S. 186) has 

recognized the key exception to monopoly rights, the fair use doctrine, is a key feature that 

protects copyright policy—even when heavily unbalanced in favor of monopoly rights holders—

from unconstitutionality. This decision was reinforced in a 2012 Supreme Court decision that 

once again (and citing Eldred) argued that copyright imbalance was not unconstitutional, because 

of the existence of fair use (Golan v. Holder, 10-545, US Supreme Court, Term OY-2011, Jan 

18, 2012.) Without exceptions (including fair use), monopoly rights holders would become 

private censors over the future of culture, with the government’s sanction, thus violating the First 

Amendment. Although a welter of highly specific exceptions exists for specific constituencies, 

including teachers and librarians, everyone in the U.S., in any medium, including holders of 

more narrow exceptions, has the right of fair use. Fair use applies to all of a copyright owner’s 

monopoly rights, including the owner’s right to control adaptation, distribution and performance. 

It applies across media (for example, music, video, print), and across platforms (analog, digital). 

Part of U.S. law for more than 150 years, and especially in recent decades, fair use has become a 

crucially important part of copyright policy. It is a core right; it is part of the basic package of 

freedom-of-speech rights available under the Constitution. 

  

Researching the Link between Creativity and Copyright: Documentary Filmmakers  
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Since 2004, Peter Jaszi and I have collaborated to investigate how creators execute their 

creative decision-making in light of their understanding of copyright. The results of this work, 

which resulted in wide-ranging changes in creative practice, are summarized in our book, 

Reclaiming Fair Use .  One aspect of those results is focused upon here: the attitudes of creative 

communities about copyright, and the influence of those attitudes upon their creative choices.  

We hypothesized, as Jaszi had argued (in the same vein as Boyle, Hyde, McLeod , 

Vaidhyanathan and others), that a copyright regime heavily weighted toward limited monopoly 

rights holders as authors with implicit moral authority over-ranking users and new creators, and 

perceived to be so weighted, would constrain creativity. In research with a range of communities 

of practice, we found similar results confirming this hypothesis. Furthermore, we discovered that 

the greatest constraint was invariably the timidity and confusion of the creators, rather than any 

actual action on the part of limited monopoly rights holders. At the same time, we perceived an 

explosion of creative work that was exuberantly recombinant: mashups, remixes, vids, political 

satire (some of it like The Daily Show and The Colbert Report on mainstream media), blogs 

commenting on everything from fashion choices to passive-aggressive note-leaving to media 

coverage, and memes of all kinds (tracked in sites such as Know Your Meme and The Daily 

What). These works, spurred by digital facility, seemed to challenge (by their very form and 

sometimes aggressively in their form and content) assertions the Romantic notion of authorship. 

Furthermore, the cultural environment in which they were created was rife with copyright 

critique, including celebrations of “piracy,” the portrayal of copyright as “broken,” and 

pranksterism (such as the Yes Men’s antics) poking fun at intellectual-property claims.1 
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When we pursued the question of creative practice and authorial perception within 

communities of practice, we found a more complex and ambiguous relationship between creative 

activity, notions of authorship, and notions of copyright. We also saw development, through the 

process of claiming and practicing fair use rights, of a more complex notion of authorship. The 

first body of research was executed with documentary filmmakers, who routinely invoke and 

quote copyrighted material in the process of capturing real life, and also are highly invested 

copyright holders. They are also typically independent producers, without protection from larger 

institutions. We conducted long-form interviews with seasoned documentarians, who explained 

that they expected to license virtually any copyrighted material included in their films. They also 

explained that they could not obtain errors and omissions insurance—required for broadcast and 

theatrical distribution, and for many festivals—unless they cleared the work. Most broadcasters 

and theatrical distributors would not accept work that was only partially covered by such 

insurance. Thus, their own attitudes about copyright policy were being reinforced and their 

actions enforced by corporate practice. The filmmakers provided us with an extensive litany of 

complaints about their licensing processes.  

One complaint they rarely had, however, was that of work being halted or blocked by 

inability to clear rights for work. When asked how they avoided this threat, documentarians 

provided us with similar answers: We simply avoid starting any projects that would run that risk. 

That excluded work that would quote, among others, popular films or popular music, that would 

engage political topics (too much need for broadcast TV news, which would involve negotiations 

with the talking heads), and any attempt at parody or satire (which might not be taken as such). 

The documentarians’ own self-censorship was by far the largest constraint on their decision-

making. At the same time, documentarians struggled between an intuitive sense that some kinds 
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of quotation should not require clearance—perhaps most commonly, moments when someone 

sang (the copyrighted) “Happy Birthday”—and their unexamined and powerful conviction that 

authors need and deserve broad protection. Often they told us that “nothing can be done” because 

the same law that made their jobs difficult also provided them protection. They perceived the 

limited monopoly rights of copyright holders not as a monopoly privilege provided as an 

incentive, as it is construed under the law, but as a moral right of the creator. They perceived any 

unlicensed use as “getting away with something,” and in some way sordid, if undertaken as a 

general practice. This way of thinking established a disturbing cognitive dissonance for 

documentary filmmakers, since they also felt strongly that at specific times in their own work, 

they should be able to reference their culture without paying individuals for the action. They 

described feeling personally violated by having to pay Time Warner for “Happy Birthday,” when 

they had never chosen to use that song.  

  When told the news that they had rights under the fair use doctrine—which permits 

unlicensed access to copyrighted work if the use is transformative (for a different purpose) and in 

the appropriate amount for the new use—filmmakers responded with interested suspicion. They 

were extremely concerned not to jeopardize their own financial futures, and they were also 

highly respectful of other creators. Documentary filmmakers frequently responded by defending 

the interests of the owners as creators—“What if that was my cousin who wrote the song? What 

if that’s my film someone excerpts?” Only when they perceived copyright law as a set of 

incentives to encourage new culture—both offering limited monopoly rights and also exceptions 

to and limitations on those monopoly rights—could they separate what the law permits from 

questions of moral claims. Even so, it was a challenge to realize that future users might have a 
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legitimate claim on an author’s work; the implicit notion of moral rights acted strongly in their 

thinking. 

And yet, their prevalent righteous indignation at being “held up” by (mostly corporate, 

but sometimes estate) copyright holders for uses that they perceived as being harmless 

referencing of the culture around them led them to invest in a notion of balanced copyright: 

protections for existing creators, and protections for new creators. In this thinking, they 

demonstrated an acceptance of the concept that, at some point, cultural expression becomes de-

authored, and circulates in the culture; it gathers meaning through new uses people make of it. 

They also distinguished, implicitly, between the law’s limited monopoly given to a corporate 

entity and a human author.  

Even so, some filmmakers and many professors of film strongly voiced the opinion that a 

truly creative filmmaker should always be able to figure out how to make his/her own work, 

rather than “taking” someone else’s work. This refusal to recognize the creative elements in 

recombining existing work—indeed, a failure to recognize that all creative work, as 

psychological studies have shown  builds upon existing culture—further demonstrated the 

vitality of the Romantic conception of the author among filmmakers. At the same time, 

filmmakers interviewed here also  balanced the ‘Romantic ideal of the author’ with the 

realization that, at least for documentary filmmakers, new work that uses existing work is also 

creative and should be valued. The realization that the law did not merely permit but encourage 

the re-use of copyrighted work for the creation of new work, while a new idea for many, was an 

exciting one that challenged their surface assumptions about authorship. They welcomed this 

notion because it addressed cognitive dissonance about their perception of their own 

appropriation as ethical.  
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We perceived similar internal conflicts in other communities of practice. Specifically, we 

saw people invested, without necessarily having reflected about it, in the moral rights of the 

author (the right to control access to the author’s work because of the sanctity of that author’s 

creative act); copyright was seen naively as protecting those rights, although this goal  was never 

articulated in U.S. law. (It is present in some European copyright law.) At the same time, they 

found this notion enchaining at many points in their own creative process, which required 

referring to, excerpting from, and quoting copyrighted material. Poets, for instance, were 

strongly invested in a perception of themselves as original creators; mitigating their concern to 

invoke maximalist monopoly rights under copyright was the frequent need to refer to existing 

copyrighted material in their own work (even if it was an ironic use of a familiar phrase or a 

distinctive poetic pattern), and also the desire to see their work circulate and become part of the 

cultural language . As well, some contemporary poets experiment with recombinant techniques 

to create new work that involves digital technology. For them, it is crucial to reference the 

existing body of poetry (in particular) in order to create new work. These poets’ concerns opened 

a conversation for other poets about the necessity to build upon existing tradition so as to 

develop new work more generally. 

  

Conflicting Values in Other Communities of Practice  

In some communities of practice, frustration about the difficulties in accessing existing 

culture was the primary experience of copyright policy. This frustration appeared to arise from a 

perceived conflict between moral values; they both valued the honoring of existing authorship 

and also their own core mission, which was not always associated with perceived authorship but 

which involved accessing copyrighted material without licensing. . Teachers, librarians and 
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archivists all had missions that required repurposing, in ways that would be legal under the 

doctrine of fair use. Once again, the primary obstacle to use was self-censorship. For instance, 

media literacy teachers, who work in the K-12 environment and in after-school programs with 

young people, often went without current evidence from popular culture (films, advertisements, 

TV shows) in their teaching about popular culture. In this, they too faced institutional 

enforcement, because many schools and school systems have rules such as a requirement to use 

exclusively material from the school’s library or from approved databases. Therefore, in the 

online video environment, students who had posted video to online sites often either chose not to 

use any copyrighted material where it would have been appropriate (thus diminishing the quality 

of their work), or hid their work through passwords or on lesser-viewed sites for fear of censure. 

Students’ fears were not unfounded given that institutional enforcers included YouTube’s 

ContentID and more generally, the Digital Millennium Copyright Act’s provisions that require 

Internet Service Providers to take down material receiving a complaint about copyright 

infringement. 

Higher education was rife with frustration. Creators of open courseware—free curriculum 

materials made available by such major universities as MIT, Yale, University of Michigan, and 

Stanford—routinely ruled out any courses that used copyrighted material extensively. In doing 

so they excluded many courses in the humanities, engineering, and science. Librarians often 

chose not to digitize copyrighted work for inclusion in digitized special collections or 

institutional repositories because they lacked confidence that their choices would fall under fair 

use. Some librarians, lacking institutional precedent, also refused to post course materials 

repeatedly on e-reserves. Communication scholars chose not to embark upon research projects 

because they feared they would not be able to proceed because of copyright concerns.  
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Managing Conflicts within a Romantic-Authorship Model 

Practitioners who primarily experienced copyright policies as limitations rather than as 

protection, expressed two kinds of responses: piratical attitudes and searches for alternative 

spaces. Each unconsciously paid due to the Romantic conception of authorship. Understanding 

copyright as exclusively benefiting existing monopoly rightsholders led some to construe that 

their behavior as practitioners was illegal, even when it was not. Some practitioners saw 

themselves as seizing what was necessary in order for them to do their work from greedy 

owners. For instance, media literacy teachers usually had an entirely legal right to employ 

copyrighted material as teaching exemplars and to build such work into curriculum under fair 

use. But they did not understand that this was legal. Some media literacy teachers simply brought 

copyrighted material into classrooms, believing their acts to be illegal (although usually they 

were not), and tried to hide this fact from superiors by shutting their classroom doors and hoping 

their students would not tell on them. The media literacy teachers who saw themselves as pirates 

construed their acts as morally justified (although they were clearly troubled by perceiving 

themselves as criminals), because they were doing the important work of education. Some media 

literacy teachers saw themselves as the defenders of underserved children in underfinanced 

schools; those teachers believed they were forced into illegal actions simply to do their job of 

teaching. They viewed their decisions to use copyrighted material   as of apiece with buying 

classroom supplies from their own pockets, tutoring  students outside regular classroom hours, 

visiting a troubled student’s home, and bending a host of other school-system rules simply  to 

work as an effective instructor.   
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Media literacy teachers had an unarticulated, but traditionally Romantic, understanding of 

authorship from which they often unconsciously excluded themselves for a perceived lack of 

unique originality. Additionally, media literacy teachers were, often, creators of materials such as 

textbooks and teaching units, but they did not always construe themselves primarily as authors in 

creating these works. They saw themselves more as sharing materials that helped them do their 

work, and were usually more interested in being able to circulate those materials without penalty 

than they were about collecting royalties from the work or claiming credit. They all taught their 

students to respect copyright as an absolute right--except when “playing” with material within 

the four walls of the classroom, hidden from superiors’ view. Thus, they faced enormous 

cognitive dissonance in doing their daily work, a dissonance created both by ignorance of the law 

and also by an overvaluation of originality in a Romantic sense in authorship.  

In the anarchic environment of online video that participates actively in the rapidly 

evolving “remix” digital culture and is marked by aggregation, recombination, and the fueling of 

social networks with shared media, piracy has taken on a positive valuation. In the process, 

however, clearly illegal activity such as downloading entire commercial works without payment 

is confused with clearly legal activity such as carefully crafted remix are jumbled. The confusion 

for practitioners is due to a combination of ignorance about the law and confusion about the 

nature of creativity.  

The term piracy, publicized by large trade organizations such as Motion Picture 

Association of America and the Recording Industry Association of America, has been flipped in 

the remix environment. For instance, a prominent remix video artist, Elisa Kreisinger, calls her 

site “Pop Culture Pirate;” author Cory Doctorow opens a speech with the swashbuckling term  

“Aaargh!”; the Swedish P2P site proudly calls itself “Pirate Bay”; scholar Kembrew McLeod (a 
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noted prankster as well on intellectual property issues) and co-director Benjamin Franzen titled a 

documentary on hip-hop culture’s legal frustrations over remixing and appropriation in their 

film, Copyright Criminals. The frisson of illegality is provocatively marked by the choice of title 

for a 2003 exhibit in which art and artists encounter the frustration over intellectual property 

arenas: “Illegal Art.” Ironically, most of the work in the exhibit was legal.  

Piratical stances register frustration with extended monopoly rights, and often against 

corporate overreach. They do not, however, in themselves challenge a Romantic conception of 

the author. Indeed, it is quite common in the artistic community to hold both attitudes.A 2005 

conflict among artists, discussed in Reclaiming Fair Use, illustrates this:  

Artist Joy Garnett, who creates her own paintings using visual work she samples on the 

Web, used a photograph of a Nicaraguan revolutionary about to heave a grenade by 

political photographer Susan Meiselas in a collage of images called “Riot.” As a matter 

of principle, Garnett as a digital visual artist treats all imagery she encounters on the 

Internet as equally available for her repurposing. She and others regarded this act as 

transgressive. In this case, without being aware of its significance, she had chosen a 

richly resonant and even (for some) iconic photograph. It had become one of the most 

popular images of the revolution in Nicaragua, appearing in murals, on leaflets and even 

taken up by the winning revolutionaries the Sandinistas. Meiselas had never attempted to 

control its use, and as a Sandinista supporter was proud of its diffusion in revolutionary 

circles. But she was furious at seeing it brutally de- and recontextualized. Incensed, 

Meiselas sent a cease-and-desist letter to Garnett, for “pirating” her image. Garnett took 

the image off her site, but Garnett's friends in protest had already begun mirroring it on 

many other websites.  
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…Garnett’s friends saw themselves as champions of digital freedom valiantly bucking 

analog-era censorship…Meiselas’ supporters were just as adamant in their defense of the 

principle of artistic integrity. In fact, both groups took absolutist positions that in 

different ways reflected a Romantic-genius view of authorship. They saw themselves as 

defending the right of artists to control their work—the only difference being which artist 

they had in mind. Recent litigation…demonstrated that there is no need to choose, 

because fair use works effective to mediate controversies about the quoting of 

copyrighted material in art.   

Another approach to this frustration with copyright was to develop alternative sites of 

culture that  allow for greater freedom for creative and intellectual practices. Thus, some open 

courseware designers turned to Creative Commons licenses that offered blanket permission to 

share work under specific terms. Creative Commons licenses can be issued as a blanket 

invitation to copy and repurpose at will, or with conditions such as non-commercial only, or only 

reproduction only of the complete work.. Some librarians and scholars have embraced open-

access educational resources, such as institutional repositories, open-access online journals, the 

SPARC addendum,2 and other mechanisms to share material freely.[FN SPARC] Some software 

creators have promoted the open-source environment for software development that, in turn, 

allows for collaborative development of work available to all.  

Each of these approaches depends, ironically, on the current unbalanced state of 

copyright policy, which highly values the rights of existing copyright holders. It is that right that 

permits a copyright holder to give away his/her material under certain circumstances. These 

options work well in a community of creators, all of whom agree that they prefer to surrender or 

limit their monopoly rights under copyright. They create fenced-in cultural arenas within a much 
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wider sea of copyrighted work whose current owners also highly value those monopoly rights, 

and depend on action of people who understand themselves to be (generous) authors.  

In some cases, particularly among educational-resources communities, such approaches are 

adopted pragmatically, for their efficiency, cost saving, and timeliness. In some cases, however, 

they are adopted ideologically, as part of a general attitude indicting copyright policy as a tool of 

greedy (and often corporate) owners. Many supporters of this “commons” approach to cultural 

creation  imagine a steady expansion of this culture. So far, however, there is not much 

indication that the “commoners” are other than participants in communities of practice where 

other significant rewards for cultural creation are offered, such as tenure. Indeed, the fact that the 

majority of Creative Commons licenses are conditioned rather than access to materials with 

blanket permission. This suggests that even assertive ideological supporters of an information-

commons environment still seek some of their monopoly rights .  

Achieving Copyright Understandings that Enable Creative Practice 

Our extensive research with communities of practice demonstrates the powerful pull of 

the Romantic conception of the author, as Woodmansee and Jaszi had postulated, as well as a 

powerful strand of cognitive dissonance among creators who recognize, implicitly or explicitly, 

the collaborative element in creativity and the participatory role of users. This clash is 

particularly acute in communities where collaboration in creation and user interaction with the 

work is encouraged. Our research shows as well that the Romantic ideological framework 

commonly affects interpretation of copyright law, in ways that further generate cognitive 

dissonance. Creative practice in the communities of practice that we have studied has typically 

paid much more attention to monopoly holders’ rights than the law requires. When faced with 

open conflict between the commitment to monopoly rights holders and creative practice, creative 
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practitioners have sometimes reacted with extreme responses such as self-criminalizing labels 

and attempts at secession from the copyrighted space.  

It was this dynamic that the creation of codes of best practices in fair use disrupted, to powerful 

effect. Ten codes of best practices had been created by 2012 among communities of practice as 

diverse as filmmakers, librarians and poets. 3 These codes enabled members of these 

communities to use their fair use rights more effectively, and the codes also permitted their 

gatekeepers to behave more rationally and make a better risk analysis. For instance, within a year 

of creating their code of best practices, filmmakers found that all insurers for errors and 

omissions—a required insurance for broadcast—accepted fair use claims routinely, for the first 

time in almost two decades . Some school systems have incorporated the language of media 

literacy teachers’ codes of best practices, and teachers have begun to circulate both their own 

curriculum and the work of their students . Open courseware designers launched dozens of new 

courses within 18 months of developing their own code.4 Creating codes of best practices, a 

process that required group deliberation, also enabled discussions about creativity and culture 

that featured its collaborative and participatory nature.  

 

.  

These transformations have significantly shifted the way practitioners understand the 

nature of creativity, authorship, and law. While documentary filmmakers have learned to see 

their work as recombinant in a way that previously they denied or struggled against, remixers 

(such as Jonathan MacIntosh and Elisa Kreisinger) have backed away from their claims to be 

renegades and have instead construed themselves as activists in a fair use space; scholars proudly 

post work that incorporates fairly used copyrighted material on the Critical Commons website. 
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Media literacy teachers now teach their students that it is legal to re-use texts without permission 

and to separate the law from more academic issues such as citation.  

 

Conversations have been spurred in every community with whom we have worked, 

below the surface of received wisdom associated with both authorship and law. For anyone 

actively engaging their fair use rights, both authorship and the law become something more like 

social artifacts rather than part of the given world. People come to see authorship as multiple and 

sometimes collaborative; they come to see creativity as a social rather than individual process; 

and they experience the fact that law is interpretable and can change through practice.  

By and large, communities of practice have recognized not a postmodern reality; rather 

they are keenly aware of the knowledge that new authors—who typically continue to be seen as 

making creatively original contributions to the culture—must necessarily refer to and transform 

their own culture, including the work developed by many other authors. This is a significant 

conditioning of the Romantic conception of originality, insofar as it recognizes that copying, 

quoting, and repurposing are crucial to creative acts.  
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1 In Reclaiming Fair Use, we discuss the unfortunate consequences of the copyleft’s adoption of 
some of the ideological framing of large corporate copyright holders. Among them was a linking 
of moral rectitude with a policy position (copyright=respecting authors vs. copyright=greedy 
hoarders) and an assumption that copyright policy was about protecting monopoly holders, not 
encouraging new culture. This makes it possible for large media companies, which as 
incumbents are fighting for rapidly-outdating business models, to demonize critics as woolly-
headed, immoral, and criminal. Large media stakeholders, which have powerful lobbies in 
Congress, continue to press for further imbalance in copyright, typically invoking the sanctity of 
authors’ rights, as was true in the 2011-2012 conflict over two bills that proposed to limit 
international piracy by censoring the Internet. While that legislation was halted by massive 
protest including from large corporate stakeholders in the Internet space, one can expect 
continued pressure from media interests to alter copyright law. Therefore, an understanding of 
the contingent and motivated use of the notion of authorship by powerful corporate interests will 
continue to be relevant for policymaking. 
 
2 http://www.arl.org/sparc/author/ 
 
3 All the codes of best practices are available at centerforsocialmedia.org/fair-use, and are 
discussed in Reclaiming Fair Use.  
4 Quoted in blog post at Center for Social Media, http://centerforsocialmedia.org/blog/fair-
use/no-more-skeletons-or-swiss-cheese-fair-use-open-courseware-works, accessed Jan.2, 2012.  
 


